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Education and ICTs:
Current Legal, Ethical and Economic Issues

Zeynep Varoglu and Cédric Wachholz, UNESCO

This article examines the legal, ethical and economic issues relating to education and the use
of new information and communication technologies (ICTs). It starts with an analysis of the
current legal agreements governing trade in goods and services related to education and
ICTs, followed by the ethical debates arising from the legal frameworks. It then explores the
role of the private sector and questions the role of education - a public good or a commodity.
For the purposes of this article, ICTs have been defined as radio, television, computer hard-
ware and software, and the Internet. The discussion concentrates solely on the provision of
educational content and ICTs, but does not focus on issues of connectivity (e.g. telecommu-
nications).

Legal Agreements – Emerging Trends

Until the mid 1990s, inter-governmental forums like the
World Intellectual Property Organization (WIPO) and
UNESCO dealt on an international level with questions of
intellectual property (IP) and copyrights. The idea of guar-
anteeing Intellectual Property Rights (IPR) originates from
the recognition that there is public interest in ensuring IPR as
it promotes innovation and progress in the arts, science and
technology.   Private economic interests, issues of individual
ownership (of the owners and/or creators of IP), issues con-
cerning moral values (of IP) and public interest in gaining
access to information have largely influenced the develop-
ment of IP conventions.  The WIPO has been relatively open
to the socio-cultural dimension of developments in the field
of ICTs and has in the past offered an arena within which the
interests of developing nations could be voiced.1 This is re-
flected in conventions designed to ensure the financial remu-
neration of authors of IP (Paris Convention for the Protection
of Industrial Property 1883 and the Bern Convention for the
Protection of Literary and Artistic Works 1886), and to pro-
tect the moral rights of IP authors against modification with-
out the creator’s consent (The 1928 Revision of the Bern
Convention).

The public, especially educators and learners, has a critical
interest in preserving the copyright exemptions granted in the
above conventions. These exemptions ensure the freedom of
expression, access to information and cultural goods, and the
dissemination of knowledge through education, research and
libraries.2 Today, however, technological and legislative
changes that have been enacted by the information society
threaten to disrupt the delicate balance, which has been
struck between the rights and interests of individuals, indus-

tries, and societies. Copyright is expanding with regards to
the items protected, but also with regards to the area and the
period of protection.3

Industry is moving quickly to secure the distribution of their
products. In addition to the copyright, distributors use new
contracts and technological devices for the protection of their
goods. Electronic licenses, which users can accept with a
simple mouse-click, often forbid the user’s exercise of the
above-mentioned copyright exemptions, which are never-
theless recognized by law.4 In addition, new technological
barriers to the public domain have emerged along with dif-
ferent electronic management systems. These tools make it
possible to license access and to monitor on-line utilization
of works with contractual and technological protections. An-
other example of the move from a system intended to protect
creative works towards a system meant to protect private
investment is the case of the European database protection
directive. The copyright protection, which covers the original
architecture of the database, is supplemented by a protection
of the content itself. Consequently, the database producer can
prohibit retrieval and reutilization of material - including
basic information - for a 15-year period.5 This amounts to
granting a monopoly over a collection of information and
threatens the public access to information. Another is the
recent increase of the period covered by copyright. In many
countries, notably in Europe and the United States, the copy-
right period has been extended from 50 to 70 years after the
creator’s death.

The increased emphasis on profit has affected the develop-
ment of ICTs for education; legal negotiations have resulted
in the General Agreement on Trade in Services (GATS) and
the agreement on Trade-Related Intellectual Property Rights
(TRIPS) under the GATT/WTO negotiations. The TRIPS
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was part of the discussions held by the General Agreement
on Trade and Tariffs (GATT) negotiating forum. The GATT
was replaced by the World Trade Organization (WTO) in
1995. In the context of the present study, the GATS mainly
relates to the development of educational services, and the
TRIPS to educational content.

The GATS6 (concluded in 1994) represented the first open
discussions on promoting international trade in education
services as if these were everyday consumer goods.7 GATS
relates to the provision of education services in four areas:

1. Consumption abroad by citizens of a member country
(e.g. taking a course abroad);

2. Cross-border supply of a service (distance education);
3. The commercial presence of a service supplier from

member country A in the territory of member country B
(foreign universities); and

4. The presence of natural persons from country A sup-
plying a given service in country B (e.g. foreign teachers
in a country).

The GATS is an important step in a process of 'opening'
markets for services (including education) and the Millen-
nium Round of GATS negotiations is expected to ‘bring for-
ward’ the debate on the privatization of education. Only 40
of 143 Member States of WTO have agreed to fully imple-
ment GATS in the field of education.8 The GATS is there-
fore not fully operational in the field of education, but its
implementation is indicative of the trend towards interna-
tional competition in national education markets.

The TRIPS relates to educational goods, and includes tech-
nology-related intellectual property such as computer soft-
ware.9 Computer software areas protected under TRIPS in-
clude the prohibition of exact or near-exact copying of pro-
gram code and certain aspects of user interfaces.10 A Euro-
pean Union Directive on databanks aims to bring digital in-
formation sources under the provisions of a copyright agree-
ment, meaning that many products in the public domain
come under IPR protection once they are incorporated into
electronic databanks. In 1996, a lobby representing the inter-
ests of private companies such as Microsoft, Apple and IBM
proposed an article that would imply a 'pay per view' system
for Internet resources. This initiative was halted by a lobby
that included Netscape, libraries and Internet Service Provid-
ers who argued that such an act would “undermine the at-
tractiveness of the Net and seriously hamper free access to
information.”11

Critics stress that TRIPS opens the way for private busi-
nesses to appropriate public information and represents a
danger to equitable participation in the emerging knowledge
society. These agreements reflect a bias towards trade inter-
ests of developed countries over national socio-cultural aspi-

rations. As stated by UNRISD, “In sum the regime threatens
to negate the possibilities that cyberspace offers for a new
global forum, and to reduce this space to a marketplace
where a controlled volume of ideas will be traded.”12

WIPO - WTO Debate13

The inclusion of TRIPS in IPR discussions in the
GATT/WTO negotiations was a source of discord between
the numerous participating developed and developing coun-
tries regarding the benefits of IPR and on the appropriate
forum for discussions/negotiations on this issue.

One element of this debate is the role of WTO vis-à-vis that
of World Intellectual Property Organization (WIPO) as the
de-facto lead organization for IP matters. Many developing
countries continued to push for WIPO, where they were nu-
merically superior to developed countries, as the lead organi-
zation in IP matters. Special transition periods to phase
TRIPS commitments have been proposed for several devel-
oping and least-developed countries.  During the 1980s the
USA began to view GATT/WTO as the most promising fo-
rum for obtaining international intellectual property protec-
tion, because it offered a dispute resulting mechanism that
could be used for IP matters.
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uniform global standard); and the lack of stimulus for 'local
specific' products (most patents in developing countries are
issued to foreigners).

Some developing countries express more interest in technol-
ogy transfer than in the encouragement of domestic innova-
tions and appropriating new technologies. The fundamental
premise of private property rights in industrialized countries -
that knowledge is a private capital – is challenged by a num-
ber of developing countries. It was argued that in some
countries certain forms of intellectual property are viewed as
a public good and that some cultures are hostile to any notion
that knowledge is a private capital.

The Private Sector as a
New Education Protagonist

The TRIPS and GATS legal agreements explicitly open the
doors for multinational companies to fill education market
niches and to compete with traditional institutions. The inte-
gration of ICTs and education is becoming both a key factor
for global economic success and a big business in itself.
UNDP (1999) highlights the direct link between control over
information and economic returns.15  As stated in its 1999
Human Development Report, more than half of the GDP in
the major OECD countries is now 'knowledge-based'. It is at
present impossible to support this general statement with a
comprehensive assessment of the economics of ICTs and
education. There are, however, a series of indicators that
point to the increasing economic significance of the ICT
sector in international economies and some national econo-
mies. Important variables include the contribution of the ICT
industry to the GDP of national economies and the role that
ICTs play in overall business investments.16 This section
examines the growth of the Internet-based distance/online
learning trend, and then provides an analysis of cost-
effectiveness of the different ICT-based learning options as a
whole.

The private sector is very interested in getting a larger share
of what it calls the education market, where global public
spending tops one trillion dollars.17 This figure represents the
costs of over 50 million teachers, one billion pupils and stu-
dents and numerous educational establishments. Education
businesses (for-profit schools, publishers, school supply
companies, corporate training firms, etc.) generate nearly
US$100 billion in revenue annually.18

There is, however, a notable lack of reliable information
concerning the scope and growth of this education market,
particularly with regard to the e-learning market.19 This phe-
nomenon is largely explainable by the fact that hardware,
software, training and telecommunication companies, corpo-
rate consulting firms, start-ups, franchises, etc. have an im-
portant financial interest in forecasting exponential growth in

this field. These groups tend to present the complete techno-
logical makeover of education as a matter of urgency.

It is clear that investors are pouring ever-larger sums of start-
up capital into education businesses, a market that is cur-
rently still US-centric. The education and training industry is
now North America’s second largest, accounting for nearly
10 percent of its GDP. It is also the fifth largest service ex-
port at US$8.5 billion in 1997.20

Almost all investment firms predict exponential growth, es-
pecially for the online-distance education (e-learning) mar-
ket. Speculations are impressive: ‘We expect and online
training market of US$4 billion in 1999, growing at 40 per-
cent annually (Merrill Lynch); it will exceed $7 billion by
2002 (IDC); it will nearly double in size every year through
2003, reaching approximately $11.5 billion by that time (WR
Hambrecht+CO);  $46 billion by 2005 with 50 percent to 85
percent gross margins. (Piper Jaffray)’.21

In contrast, government publications (U.S. Department of
Education;22 Australian Department of Education)23 state that
definitive figures on the size and growth of the industry are
not available. Some reports24 cite examples wherein large
companies finance studies by small ‘research institutes’,
which conveniently forecast exponential growth.

Education as A Public Good or
As A Commodity?

The development of the education market calls into question
the role of education: is it a public good or a commodity?25

What is the 'added value' of maintaining education as a pub-
lic good, assured by the State, especially in the cost-intensive
field of ICTs? How can the involvement of private industry,
developing education as a commodity 'for profit' be benefi-
cial to the pupil? Where and how can educational content and
services benefit best from the current growth of ICTs?

Traditionally, the state assures the financing, provision, ad-
ministration, and regulation of educational activities. In prin-
ciple, the advantages of this system of 'education as a public
good' are: equitable access to education; quality education
for all (through the redistribution of resources, coherent
methodologies and the harmonization of curricula etc.);26 the
promotion of civic responsibility and a common set of values
(education that empowers people to contribute effectively to
the democratic development of the country); and the preser-
vation of cultural diversity (promotion of a common lan-
guage and multilingualism).

Nevertheless, public education systems are often hampered
by difficulties in realizing their full potential due to factors
such as: severe budgetary constraints affecting quality and
access;27 long-term planning objectives maintained by rigid,
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top-heavy bureaucratic structures that restrict the provision
of up-to-date ICT training options;28 and lack of a clear strat-
egy for linking national education policy objectives to global
challenges arising from international diplomatic negotiations
(e.g. the GATS which effects national education systems, but
is decided in the international arena).

The provision of educational goods and services by private
industry represents a means to meet some of the challenges
facing public education systems, discussed above.  For ex-
ample, a reduction of education costs and an increase in the
efficiency of educational programs seem possible with in-
creased competition between education suppliers.29  Ideally,
private industry would be capable of providing custom-
tailored 'just-in-time' education based on good analysis of
industry needs. It could primarily facilitate on-line education
content (vs. learner) mobility and access to the latest tech-
nologies. In the past, private providers have also improved
teaching quality in certain programs through the training and
evaluation of teaching staff as well as the recruitment and
support of part-time staff with both practical and teaching
expertise.30

However, greater involvement of private industry in educa-
tion brings risks that threaten the main objectives of public
education systems. Limited resources and lack of competi-
tion between suppliers may adversely affect quality, access,
and price of educational services, as marginalized groups do
not constitute a significant ‘target’ market.31  In addition, the
objective of private companies is not to develop autonomous,
critical future citizens, but workers and consumers. Other
risks include increased standardization/acculturation proc-
esses; dominance of foreign teaching models; lack of appro-
priate educational content in local languages; threats to
teachers’ working conditions (e.g. job security); and in-
creased dependence on foreign educational resources. The

curtailment of nation-state sovereignty also carries certain
risks, when questions concerning social development are
being transferred to WTO and its arbitration procedures.
Likewise, new e-learning providers are not bound by the
norms and ideals of traditional higher education and thus
might fail to link research and teaching, and to provide
community service, a comprehensive curriculum, or aca-
demic autonomy and control.

A serious risk of using public funding to support national
education and ICT development is that it may only nurture
an illusion of egalitarianism, while differences in access to
computer communication in fact reinforce existing inequali-
ties within the countries. Development agency investment in
this sector has also been criticized as principally helping the
communications industries penetrate new markets and set up
new dependencies. The ICT development agenda, directed
by powerful pressure groups, is driven by supply rather than
by demand, and is currently dominated by western educa-
tional models and market leaders. Inherent risks in this con-
text include the creation of monopolies of brand-name uni-
versities and celebrity professors, concentration of the own-
ership of content and communications system, as well as a
shortage of affordable, high quality, relevant software in
critical sections of the education market.32

Though private industry, motivated by the growing ICT and
education market, has the means to counter difficulties faced
by public education systems in specific fields (e.g. ICT
training classes for corporate management) and to contribute
to the improvement of services, it might also weaken the last
inclusive fortresses, which form critical citizens on all levels
- education systems. Each country needs to analyze these
developments critically, to forecast risks and formulate
strategies that will take into account the interests of future
generations.
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