Summary Report: Session 9

Protective Measures for Sacred Sites in the Context of the Akwe: Kon Voluntary
Guidelines

Chairperson: Mr William Langeveldt (UNPFII member, Commission for the Promotion
and Protection of the Rights of Cultural, Religious and Linguistic Communities, Pretoria
South Africa)

Coordinators and Rapporteurs: Ms Hui Lu (The Secretariat of the Permanent Forum on
Indigenous Issues, Division for Social Policy and Development, Department of Economic
and Social Affairs (DESA), UN, New York) and Mr John Scott (Programme Officer-
Traditional Knowledge, Secretariat of the Convention on Biological Diversity, Montreal,
Canada)

I. Synthesis of presentations:

The chairperson made a brief introduction of the purpose of the session and introduced
the speakers. He noted that the international community has recognized the close and
traditional dependence of many indigenous and local communities on biological
resources, notably in the preamble of the Convention on Biological Diversity. He also
noted that there is also broad recognition of the contribution that traditional knowledge
(TK) can make to both the conservation and the sustainable use of biological diversity -
two fundamental objectives of the Convention — and the need to ensure equitable sharing
of benefits arising from the utilization of traditional knowledge. For this reason, Parties to
the Convention undertook in Article 8j, to respect, preserve and maintain traditional
knowledge relevant for the conservation and sustainable use of biological diversity, and
to promote its wider application.

The Chairperson emphasized that most indigenous and local communities live in areas
where the vast majority of the world’s biological resources are found and also consider
themselves proponents of humanities’ cultural diversity. They have used biological
diversity in sustainable ways for thousands of years and their cultures and knowledge are
deeply rooted in the environment on which they depend. As a result of their close
association with their territories, developments proposed to take place on their lands and
waters have been a source of concern to them because of the long-term negative impacts
on their livelihoods and traditional knowledge.

He noted that to address this concern as part of the work programme of Article §j, Parties
to the Convention decided to develop, in cooperation with indigenous and local
communities, guidelines for the conduct of cultural, environmental and social impacts
assessments regards such developments. On this basis of this recommendation by the
Open Ended Working Group on Article 8j and related provisions, the 7" Conference of
Parties adopted the (pronounced Argwe-gu) Akwe:Kon Guidelines for the Conduct of
Cultural, Environmental, and Social Impact Assessment regarding developments
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proposed to take place or which are likely to impact on sacred sites and on lands and
waters traditionally occupied or used by indigenous and local communities. It is expected
that impact assessments procedures and methodologies embodied in the Voluntary
Guidelines will play a key role in providing information on the cultural, environmental
and social impacts of proposed developments and thereby, help to prevent their adverse
impacts on the lives of indigenous and local communities.

He stressed that the framework of the CBD, with regard to TK is extremely relevant to
indigenous peoples and their sacred sites. He emphasized that indigenous peoples’
historical experience with development had demonstrated that all too often indigenous
peoples were victims of development rather than beneficiaries and often that imposed
development was unsustainable. He concluded by noting that Article 8(j) of the CBD
aims at addressing this particular concern and the Akwe:Kon Guidelines were developed,
in cooperation with indigenous peoples, to implement Article 8 (j)’s provisions and to
ensure that indigenous peoples would be able to participate in impact assessments on any
projects that may affect them.

(1) Mr John Scott (Programme Olfficer- Traditional Knowledge, Secretariat of the
Convention on Biological Diversity, Montreal, Canada): The Convention on Biological
Diversity and the development of the Akwe.: Kon Guidelines including issues of PIC and
MAT

The representative of the Secretariat provided the Convention’s background, and
discussed in detail the work programme of Article 8] and related provisions of interest to
indigenous and local communities. Emphasis were placed on the Akwe:Kon Voluntary
Guidelines, which is expected to provide indigenous and local communities with
information, possibilities and methodologies to actively participate in impact assessment
processes on any developments proposed to take place on their sacred sites or on lands
and waters traditionally occupied or used by indigenous and local communities. He noted
that there was a great deal of work needed concerning awareness-raising among
indigenous and local communities and other interest holders, including governments and
the international system, on the usefulness of the guidelines.

He noted the general objective of the Akwe:Kon Voluntary Guidelines was to provide
advice on the incorporation of cultural, environmental, including biodiversity related
concerns and social considerations of indigenous and local communities into impact
assessment procedures. He further noted that the specific objectives of the guidelines
included: support of the full and effective participation of indigenous and local
communities in screening, scoping and development planning exercises; taking into
account the cultural, environmental and social concerns and interests of indigenous and
local communities; taking into account the traditional knowledge of indigenous and local
communities, with due regard to the ownership of the need for its protection; promoting
the use of technologies associated with TK; identifying and implementing appropriate
measures to prevent or mitigate any negative impacts of proposed developments; and
finally, taking into consideration of the interrelationships among cultural, environmental
and social elements.
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In closing, the representative of the Secretariat outlined procedures for impact
assessments within the context of the Akwe:Kon Guidelines and noted that the
Guidelines provide a collaborative framework for ensuring the full involvement of
indigenous and local communities in impact assessments. He also noted the particular
relevance of the Guidelines to the broader context of the Symposium and the strong link
that the symposium had established between sacred sites and protection of biological
diversity. In contextualizing the Guidelines, he emphasized that the Guidelines were part
of a package of international instruments aimed at preventing adverse impact of
unsustainable development on sacred sites, and lands and waters traditional occupied
and/or used by indigenous and local communities.

(2) Mr Merle Alexander (Indigenous Tsimshian Expert, Boughton Peterson Yang
Anderson Law Corporation,Vancouver, Canada): Indigenous perspectives on The Akwe:
Kon Guidelines and relevant case studies

Mr Merle Alexander, presented a case study on the application of the Guidelines within
his traditional territory on the west coast of Canada, where he has been working with
three first Nations in the impact assessment of the Alaska Highway Pipeline project,
which is to be implemented along White Water River.

In setting the national context for his case study, he underlined that there are four
different jurisdictions to consider when implementing international obligations and
environmental regulatory regimes within Canada and that they include both federal,
provincial, territorial and Aboriginal jurisdictions. He therefore noted that in the
implementation of international obligations, in such measures as the Akwe:Kon
Guidelines, there is need for a gap analysis on its implementation, in order to ensure the
principles stipulated in the guidelines are indeed fulfilled at the community level. He also
noted that it may remain the responsibility of informed Aboriginal groups to take
proactive measures to ensure compliance and noted the importance of information and
capacity building strategies necessary to support such community action.

Mr Alexander continued with his case study of the Alaska Highway Pipeline Project
noting that in the Yukon Region of Alaska it will cross nine First Nation’s territories. A
gap analysis conducted by Mr. Alexander noted the applicability of Northern Pipelines
Act, the Canadian Environmental Assessment Act, the Yukon Environmental Socio-
Economic Act, the Yukon First Nations Final Agreements and relevant Aboriginal Case
Law. He outlined a process for an Akwe: Kon gap analysis, which included notification
and public consultation, mechanisms (and resources) for indigenous participation, impact
and benefit agreements (or the possibility of no-action options/alternatives), review and
appeal processes and the importance of cultural impact assessments. In discussing
cultural impacts he identified particular cultural concerns such as cultural heritage,
traditional knowledge agreements, customary practices forms of social organization,
systems of natural resource use, places of cultural significance, economic valuation of
cultural resources, languages and customary law systems, which should be taken into
account in an effective assessment.
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In concluding, he noted that the effectiveness of the Akwe:Kon Guidelines remains in the
domestic implementation of these guidelines. He suggested that the proactive
engagement of Aboriginal peoples (from Canada) in CBD processes may build capacity
and translate to a more meaningful implementation of the guidelines on the ground. In
ending, he noted the ‘voluntary’ nature of the guidelines and the phrase ‘subject to
national legislation’, may provide governments with strategies to avoid their
responsibilities regarding their CBD obligations. Hence he called for a binding treaty
regarding impact assessment, which incorporate processes of free, prior and informed
consent and mutually agreed terms.

(3) Ms Erjen Khamaganova (Indigenous Buryat Expert, Russian Federation): Case
studies of protecting sacred sites in the Russian Federation

Ms Erjen Khamaganova presented a case study, within the context of the Akwe:Kon
Guidelines, on the protection of sacred sites, looking at global frameworks and local
actions — lessons from the Lake Baikal and the Altai Mountains of the Russian
Federation. In her presentation she examined the meaning of the sacred and the role of
traditional knowledge, in traditional Buryat life. In Buryat life, ‘sacred’ refers to the
holistic unity of all living species, spirits and the physical (material) world and is a
significant factor in the formation of indigenous ways of thinking and cosmovision. An
important area of the indigenous individuals’ and collective obligations is the deep
spiritual work of maintaining the richness of a sacred sites biological diversity. She noted
aspects of sacred sites that contribute to and promote biodiversity, such as a zone of
peace and non-violence, and as an arena for and actor in traditional education and
intergeneration transfer of collective knowledge.

In her case study, Ms Khanaganova examined the historic context of Buryat native
identity and linked the deliberate historical destruction of native identity by dominant
cultures to the destruction of sacred sites and a resulting loss in biodiversity. She noted
that the Buryat experience was not unique among Russian indigenous peoples or indeed
other indigenous peoples, in general. She discussed the formation of a community-based
indigenous network referred to as the ‘Light of the Ancient Lands’ that united eleven
indigenous associations of indigenous peoples of Siberia and the Russian Far East. The
members of this association shared common goals such as the development of legal
protection of scared sites. Pursuing these goals, the network chose two strategies with
varying degrees of success. The Lake Baikal region examined the possibility of
developing regional legislation and the Altai Mountains region examined the creation of a
specific form of specially protected territories within a framework of existing regulatory
schemes.

Ms Khamaganova critically reported that the regional legislation had failed for a number
of reasons including: important indigenous considerations had been lost or compromised
when expressed in modern legal language; the political context lead to ambiguities in
property rights; culturally appropriate management of the site was not considered; the
legislation failed to capture the indigenous concept of community; ultimately, the draft
legislation had failed to recognize the specific role extended to indigenous families as the
basic unit of guardians of specific sacred sites. Ms Khamaganova further reported that the
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use of existing legal frameworks in the Altai Mountains region had been more successful.
The reason for the greater success of the Altai Mountains lay in local mobilization and
initiatives such as the creation of ethno-natural parks which proved more culturally
appropriate than federally managed systems of national parks. These ethno-natural parks
allowed for both cultural and biological values of specific areas to be recognised and
protected. Unfortunately, she noted that although such successful strategies deserved
consideration and perhaps replication in other indigenous areas, the prospect remained
unlikely as recent developments in the nationality policy and current land reform make it
impossible.

In concluding, the Russian indigenous expert focused on the usefulness and applicability
of the Akwe:Kon guidelines noting that it is a holistic instrument and a useful global
framework for local action. She recommended that the guidelines be further promoted as
a fruitful way to coordinate local actions with sub-national, national and global actors
vertically as well as to strengthen lateral/horizontal cooperation. She called for further
development of a proactive document/s that fully recognize the educational dimensions
of sacred sites and the need for restoration of sacred sites that have already experienced
the negative impacts of development.

(4) Mr Parshuram Tamang (Independent Expert of the United Nations Permanent Forum
on Indigenous Issues, Kathmandu, Nepal): UNPFII's mandate on Environment

Mr Parshuram Tamang provided a contextualized history of the indigenous movement
and the international community outlining the significance of the Convention on
Biological Diversity and the recently established United Nations Permanent Forum on
Indigenous Issues. He noted that the UNPFII has a broad mandate that covers culture,
economic and social development, environment, education, health, and human rights. In
carrying out its mandate, the UNPFII is required to provide expert advice and
recommendations on indigenous issues to the Economic and Social Council, as well as to
programmes, funds and agencies of United Nations, raise awareness and promote
integration and coordination of activities related to indigenous issues within the UN
system and prepare and disseminate information on indigenous issues.

After his introduction, Mr Tamang discussed in depth, the importance of the mandated
areas of culture and environment and within environment, the issue of traditional
knowledge. Noting that some eleven UN agencies are currently working on TK issues, he
emphasized the need for greater coordination to ensure a holistic approach, which
generated better outcomes concerning the protection and promotion of TK. He noted that
any approach to TK must occur from a rights based approach and that indigenous
peoples’ full and effective participation should be guaranteed through their free, prior and
informed consent. He also noted that TK issues can be further promoted through such
mechanisms as the programme of action for the Second Decade of the World’s
Indigenous Peoples.

In discussing the role of the UNPFII to coordinate indigenous issues (Including in the

area of environment and TK), he elaborated the recent recommendation of the UNPFII,
that the Inter Agency Support Group on Indigenous Issues (IASG) to convene a technical
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workshop on indigenous traditional knowledge as to address the various TK-related
activities being undertaken by some 11 UN agencies and to seek how to better integrate
indigenous peoples’ views in these activities. In concluding he noted that the UNPFII
hopes to develop a matrix of UN related activities and outcomes regarding TK to ensure a
more holistic approach are developed regarding the promotion and protection of TK.
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